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Criminal Appeal No. 13(S-4) 2021 

 

IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Sri Chatra Bhukhan Gogoi, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 13 (S-4) 2021 

  

1. Md. Jalal Uddin 
2. Md. Alal Uddin 

      …………………    Appellant. 
 

- Versus – 
 

1. State of Assam 

2. Musstt. Noor Khatoon 

      ………………   Respondents. 

 

A P P E A R A N C E 

 

For the Appellants  : Sri A. K. Paul, Advocate. 

  

For the Respondent   :  Sri M. C. Baruah, P.P.  

    

Date of Argument  : 17-08-2022. 

 

Date of Judgment  : 25-08-2022. 

 

JUDGMENT 

1.  This is an appeal preferred under section 374 (3)(a) of the Criminal 

Procedure Code, 1973 assailing the impugned  judgment and order dated 

09-11-2021 passed by Smti D. Nath, learned Judicial Magistrate 1st Class, 

Sonitpur, Tezpur in connection with G.R. Case No. 1962/2014 whereby the 

learned Judicial Magistrate 1st Class convicted and sentenced accused/ 

appellants to undergo R.I. for 6 (six) months and to pay fine of ₹5,000/- 
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(Rupees Five Thousand) i/d to undergo R.I. for 15 (fifteen) days for offence 

u/s 506 (Part-II) IPC and a fine of ₹5,000/- (Rupees Five Thousand) only 

each i/d to undergo R.I. for 15 (fifteen) days for the offence u/s 294/34 IPC. 

2.  The brief fact of the prosecution case as enumerated in the FIR is 

that on 02/08/2014 at around 4 p.m. the accused persons Md. Jalaluddin 

and Md. Alaluddin verbally abused the informant and uttered slang words 

pointing to her. They threatened her that if she did not withdraw the FIR 

(Tezpur PS no. 619/14) which she filed against the accused persons earlier 

in another matter, they would rape her and would kill her family members. 

Later, the informant filed an FIR regarding the incident. 

3. On receipt of the ejahar, O/C of Tezpur registered the case as Tezpur 

P.S Case No. 932 of 2014 u/s 341/294/506/34 IPC and started investigation. 

On completion of the investigation, the I.O. has submitted charge against 

accused/ appellants Md. Jalal Uddin and Md. Alal Uddin u/s 341/294/506/34 

of I.P.C with a view to stand trial. 

4. During the course of time, when accused entered their appearance in 

court, the learned trial court after due compliance of Section 207 Cr.P.C., 

read over and explained to accused the particulars of the offence u/s 

341/294/506(Part-II)/34  IPC to which accused persons pleaded not guilty 

and claimed trial.  

5. During trial, prosecution side examined as many as six witnesses 

including informant and the I.O. 

6. Concluding prosecution evidence, accused were examined u/s 313 

Cr.P.C. but accused denied all the allegations against them as false and 

fabricated one. However, on being asked accused adduced evidence of two 

defence witnesses.  

7. Then, hearing the learned lawyers appearing for both sides and on 

consideration of the evidence and other materials on record, the learned 

Judicial Magistrate 1st Class vide impugned judgment and order dated 09-11-

2021 convicted and sentenced accused/ appellants to undergo R.I. for 6 (six) 

months and to pay fine of ₹5,000/- (Rupees Five Thousand) i/d to undergo 

R.I. for 15 (fifteen) days for offence u/s 506 (Part-II) IPC and a fine of 
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₹5,000/- (Rupees Five Thousand) only each i/d to undergo R.I. for 15 

(fifteen) days for the offence u/s 294/34 IPC. 

8. On being highly aggrieved and dissatisfied with the impugned 

judgment and order, the present appeal has been preferred on following 

grounds amongst others: 

   (i) That the impugned judgment & order dated 09-11-2021 passed 

by the learned trial court is contrary to law and facts and cannot be 

sustained in law and facts as such liable to be set aside. 

  (ii) That the learned trial court committed grave error in not 

considering the relevant provisions of law as well as facts of the case and 

the relevant evidence on record brought into the notice of learned trial court 

by the appellant. 

  (iii) That the learned trial court acted with material illegality and 

irregularity in exercise of jurisdiction vested in court. 

  (iv) That the learned trial court committed grave error in 

appreciating the evidence on record as all the witnesses belongs to same 

family and all are relatives of informant hence they are interested witnesses 

but learned trial court ignoring this vital fact, passed the impugned judgment 

& order against accused/appellants. 

  (v) That the learned trial court did not consider the evidences 

adduced by accused persons as defence witnesses and the prosecution also 

failed to counter the evidence of defence witnesses in cross-examination and 

prosecution only put suggestion but learned trial court did not consider this 

vital fact. 

  (vi) That accused Jalal Uddin is the elder brother of accused Alal 

uddin and accused Jalal Uddin examined himself as DW1 and he stated in his 

evidence that the informant is his cousin and on the day of occurrence of 

incident he was at his house and having rice and on hearing hulla he came 

to the place of occurrence and saw that the informant was uttering slang 

language pointing to his younger brother accused Alal Uddin and there were 

also gathering of some villagers and after sometime he left the place of 

occurrence for Prayer. One Md. Alal Uddin Khan was examined as DW2 who 

was also present at the time of incident and he was the eye witness of the 
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informant who stated that both parties are close relatives and when accused 

Alal Uddin was proceeding by riding his bicycle, informant was uttering slang 

language pointing to Motor Cyclist accused Alal Uddin. DW2 also stated that 

the husband of informant ill treated accused Alal Uddin but none of the 

accused persons uttered any slang language pointing to informant nor 

threatened to kill her family members. He also stated that he restrained the 

informant not to fight themselves. He further stated that in many occasion 

the informant filed cases against each others. So, learned trial court did not 

appreciate the vital evidence of eye witness DW2 Md. Alal Uddin Khan and 

passed the impugned judgment & order which is unsustainable in law and 

facts. 

  (vii) That the prosecution failed to establish the case against 

accused persons beyond all reasonable doubt and as such the sentences 

passed against accused persons are unjust, erroneous and against all 

established principles of law. 

9. POINT FOR DETERMINATION: 

  “Whether the impugned judgment & order dated 09-11-2021 of 

learned trial court convicting and sentencing of accused/appellants is 

perverse and unsustainable in law and fact for not appreciating the evidence 

and law in right perspective making it liable to be interfered with by this 

court in appeal?”   

DISCUSSION, DECISION & REASONS THEREOF: 

10. I have heard argument of the learned lawyers appearing for both 

sides. 

11. Learned lawyer Sri A.K. Paul appearing for the appellants assiduously 

assailed the impugned judgment and order of the learned trial court on 

many counts contending that at any rate the impugned judgment of the 

learned trial court is not sustainable in law and fact. It is assiduously 

contended that the learned trial court while passing the impugned judgment 

& order of conviction and sentence miserably failed to appreciate the 

evidence available on record in right perspective and sentenced the accused 

persons on the basis of pure conjectures and surmises. The judgment was 
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inflicted with non-reading and misreading of evidence on record, particularly, 

the defence evidence. There was absolutely no credible evidence against 

accused persons for recording judgment of conviction u/s 506(Part-

II)/294/34 IPC. All the witnesses are interested witnesses as they all are 

family members & relatives of the informant. The finding of the learned trial 

court that all the witnesses have stated about the threat of rape by the 

accused persons is a misnomer because there is huge inconsistencies and 

contradictions regarding the alleged threat of rape by the accused persons. 

Therefore, learned counsel contends that this is a fit case in which 

accused/appellant Jalal Uddin & Alal Uddin deserves to be acquitted from the 

offences u/s 506(Part-II)/294/34 IPC forthwith by setting aside the 

impugned judgment. 

12. Having heard the argument of the learned counsels appearing for 

both sides and on careful perusal of the impugned judgment of the learned 

trial court as well as the evidence available in the case record, it is seen that 

learned trial court after assessing the prosecution evidence on record held 

the accused persons guilty u/s 506(Part-II)/294/34 IPC basically on the 

ground that evidence of the prosecution witnesses from PW1 to PW6 are 

credible and trustworthy and there is no reason to discard their evidence as 

false. 

13. The learned trial court also held that merely because witnesses are 

related, their evidence cannot be discarded because evidence of witnesses is 

corroborated with each other. The court also discarded the theory of 

previous enmity between the complainant & accused persons stating that 

this is no ground in the face of the trustworthy evidence of the prosecution 

witnesses. 

14. The court also dealt with the evidence of defence witnesses and 

come to the conclusion that the DWs failed to disprove the evidence of the 

prosecution witnesses. So, the court disbelieved the evidence of DWs and 

rejected it as a unworthy of credit. 

15. The learned trial court also held that though, initially, accused 

persons faced trial u/s 341/294/506/34 IPC but prosecution failed to prove 

the ingredients of offence u/s 341 IPC. Hence, both the accused are 
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acquitted from the offence u/s 341 IPC. However, learned trial court find the 

accused persons guilty u/s 506(Part-II)/294/34 IPC and passed the 

judgment of conviction and sentence accordingly. 

16. In the context of the findings of the learned trial court, this court is 

forced to examine the entire prosecution evidence available on record for 

coming to a fair decision and to see whether learned trial court was right in 

holding the accused persons guilty u/s 506(Part-II)/294/34 IPC. 

17. On perusal of the evidence of the prosecution witnesses, it appears 

that the prosecution altogether examined 6 (six) witnesses namely, PW1 

Musstt. Nur Khatun who is the informant-cum-alleged victim, PW2 Riyaz 

Uddin who is the husband of informant, PW3 Shaheda Khatun who is the 

sister-in-law of informant, PW4 Abdul Malek who is the father-in-law of 

informant, PW5 Rasida Begum who is the cousin of informant & PW6 Amal 

Chandra Dey the I.O. From the witnesses examined by prosecution, it 

transpires that all the prosecution witnesses except PW6 are family members 

and relatives. There is no independent witness and PW6 is the official 

witness i.e. the Investigating Officer. 

18. Now, on careful reading of the evidence of PW1 Musstt. Nur Khatun 

& PW2 Riaz Uddin, it transpires that informant lodged a case against the 

accused persons for breaking one of her teeth about two years back and for 

this reason, accused persons abused her and threatened her that they will 

commit rape on her and sent to hospital. Then, she filed the present case. In 

her cross-examination, PW1 stated that both the accused are her neighbour 

and she denied the defence suggestion that accused persons did not hurled 

abusive language towards her and she already resolved the matter by taking 

money and thereafter, filed this false case. 

19. PW2 Md. Riyajuddin who is the husband of informant (PW1) deposed 

that the incident occurred in the year 2014. He also stated that for taking 

the grudge of previous case accused threatened his wife to commit rape if 

she do not withdraw the previous case against them and also hurled abuse 

for which she filed the case. In his cross-examination PW2 stated that he 

heard accused hurling his wife and denied that he deposed false evidence. 
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20. Likewise, PW3 Shahera Khatun, PW4 Abdul Malek & PW5 Rasida 

Begum deposed that the incident occurred in the year 2014 and accused 

persons threatened informant to withdraw the previous case filed by Nur 

Khatun (informant) against them for breaking one of her teeth else they 

threatened to commit rape and sent her to hospital. 

21. In the impugned judgment, learned trial court held that accused 

persons hurled/ abused/ threatened the informant of committing rape on her 

in public place and this fact has been corroborated by prosecution witnesses 

with each other making their evidence worthy of credence and therefore, 

learned court held that accused persons are guilty u/s 294/34 IPC. 

22. But, on close reading of prosecution witnesses, it is seen that none of 

the prosecution witnesses have said that in which place accused persons 

hurled abusive or filthy language towards the informant. In order to 

constitute offence u/s 294 IPC, the obscene acts which caused annoyance to 

others must be in public place but, in the present case, there is no indication 

in the evidence of any witnesses from PW1 to PW5 that accused persons 

caused annoyance to informant by uttering obscene words in any public 

place. None of the prosecution witnesses have mention the place where 

accused persons uttered obscene words. 

23. Therefore, on assessment of the impugned judgment, it transpires 

that learned trial court was entirely wrong in coming to a conclusion that 

accused persons had uttered obscene words or caused annoyance to 

informant in a public place. In fact; to this effect, no evidence worth the 

name has been produced by the prosecution and in this regard the defence 

evidence is also probabilize this theory as they denied hurling/uttering any 

obscene words in any public place against the informant. Therefore, the 

finding of the learned trial court holding the accused persons guilty u/s 

294/34 IPC cannot be allowed to stand in law. 

24. On perusal of the impugned judgment of the learned trial court in 

juxtaposition of the evidence of prosecution witnesses, it is evident that 

accused persons threatened the complainant to commit rape and sent her to 

hospital if she do not withdraw the previous case filed against them in which 

complainant lost one of her teeth. This fact has been stated by all the 
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prosecution witnesses from PW1 to PW5 which lends credence in the mind of 

the court about the authenticity of their evidence in view of the fact that 

defence during the cross-examination of PW1 to PW5 failed to discredit them 

in material particulars with that of their previous statement before police u/s 

161 Cr.P.C. 

25. True it is that, the evidence of interestedness is a double edged 

sword and it cuts both ways. It is now settled law that merely because 

witnesses are relatives, it is no ground to discard their evidence straight way 

as unworthy of credit. The requirement for the court is to assess and 

examine whether the evidence of witnesses are natural, genuine & worthy of 

credence and adduced without any exaggeration. The duty of the court is to 

separate the chef from grain for placing reliance on the evidence of 

interested witnesses. 

26. In the present case, one fact is established from the evidence of 

prosecution witnesses with clear terms that there was a previous quarrel 

between informant and accused persons in which informant lost a teeth for 

which she filed the case against accused persons and for this reason accused 

persons in furtherance of their common intention threatened her to commit 

rape if she do not withdraw the previous case. To this extent, evidence of 

prosecution witnesses are worthy of credence and there is no reason to 

discard their evidence as false branding them as interested witnesses merely 

because they are family members and relatives because all the witnesses 

unequivocally stated that accused persons had threatened the complainant 

to commit rape meaning thereby they threatened the complainant with their 

common intention. The previous meeting of mind is not a prerequisite to 

constitute common intention to commit a crime. Common intention can be 

formed even on the spot instantly. In the present case, the way prosecution 

witnesses deposed their evidence shows that accused persons formed their 

common intention on the spot when they threatened the complainant to 

commit rape if she do not withdraw the previous case against them. 

Therefore, no fault can be found in the finding of the learned trial court that 

accused are guilty u/s 506(Part-II)/34 IPC. 
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27. The penal provision u/s 506 IPC has two parts. The first part 

prescribe punishment for a term which may extend to two years or with fine 

or with both for causing criminal intimidation and the second part of the 

penal provision prescribes punishment for a term which may extend to seven 

years or with fine or with both for causing death threat or grievous hurt or 

destruction of property by fire or offence punishable with death for 

imprisonment of life or to impute unchastity to a woman. In the present 

case, the evidence of the prosecution witnesses shows that the offence 

committed by accused persons fall under second category and the learned 

trial court by the impugned judgment convicted and sentenced the accused 

persons to undergo R.I. for 6 (six) months and to pay fine of ₹5,000/- 

(Rupees Five Thousand) each i/d to undergo R.I. for 15 (fifteen) days. 

28. Perusal of Section 506 IPC also reveals that court has the discretion 

to award punishment either for a term which may extend to seven years or 

with fine or with both. In the present case, learned trial court awarded R.I. 

for 6 (six) months and fine of ₹5,000/- (Rupees Five Thousand) each i/d to 

undergo R.I. for 15 (fifteen) days but no discussion was made by the learned 

trial court in the impugned judgment while deciding so. On perusal of the 

defence evidence DW1 Jalal Uddin, it appears that informant is the daughter 

of his paternal aunt. Therefore, informant appears to be his relative as well. 

29. It is seen that accused persons are relative of the complainant and 

they are running in the corridors of justice for more than 7 (seven) years 

since 2014 and they faced enough hardship/ punishment in terms of money, 

time and energy. Since Section 506 IPC gives discretionary power to award 

sentence of imprisonment or fine or both, therefore, taking into 

consideration all the ground realities, this court is of the considered opinion 

that awarding sentence of fine would be sufficient punishment. As such, the 

R.I. for 6 (Six) months awarded by learned trial court is hereby set aside and 

sentence of fine of ₹5,000/- (Rupees Five Thousand) each i/d to undergo 

R.I. for 15 (fifteen) days is retained. 
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30. In view of the foregoing discussion and reasons, the impugned 

judgment & order dated 09-11-2021 of the learned trial court is upheld with 

the modifications/ alterations as indicated above. 

31. The appeal is, accordingly, partly allowed. 

32. Let the case record of G.R. Case No. 1962/2014 of the court of 

Judicial Magistrate 1st Class, Sonitpur be send back to the court of learned 

Chief Judicial Magistrate along with a copy of this judgment for information 

& doing the needful. 

33. Given under my hand and the seal of this court on this 25th day of 

August, 2022.  

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

Dictated and corrected by me. 

            
 (C.B. Gogoi) 

Sessions Judge, 
Sonitpur, Tezpur. 

 


